in connection with any such land

implementation of such Permitted Usés on the New Campus; provided, however that
such limitation shall not apply go different or expanded uses on the New Campus;

provided, further that such limitaf
lead agency or otherwise in purs§
period, BFG shall not oppose, cl
connection with annexation of
connection with land use permits
South Campus consistent with th

hotel, waterfront, open space and I

6.4 Port and City/Agen

Development.

6.4.1 iIn General
purposes of this Agreement is to
highest and best use in a mannes
land use designation. Towards tH
4, 6 and 7 of this Agreement, Porl
the redevelopment of the South (§

improvements beyond the Relocation P

6.4.2 Master Pla
and present for Port Board apprd
which imposes the Port’s exist
thereon. Port staff agrees to exery
May 1, 2001.

6.4.3 RFP Proces!

ion shall not apply to Port’s discretionary authority as
uing CEQA compliance. Similarly, during the same

, City and Agency agree to work together to encourage
ampus and to limit uses of the existing South Campus
riod to short term interim uses.

n Amendment. Port agrees to expeditiously process
val a|Master Plan Amendment for the South Campus
ng “Industrial Business Park™ land use designation
rise best efforts to complete the process by no later than

; and [Project Approval. Prior to issuance of a Request

for Proposal (“RFP”) with respect fo the South Campus, Port staff shall meet and confer with

City/Agency staff in order to dey

elop an RFP for the South Campus and the Bayfront

generally to be issued by the Port in soligiting developer interest in the South Campus. Port

agrees to expeditiously issue Sug
proposais obtained with respect th
City/Agency staff to discuss mutual
the Board of Port Commissioners
Campus. At City/Agency request
Board joint public hearings onl
City/Council/Agency Board and

foregoing, the Port shall reserve, tof
land use approval over South Camgp

6.5 Covered Areas. The
as Exhibit E are the “Covered Areas.”
conducted for the South Campus, and pr
to consider mutually agreeable revisions
be incorporated into any RFP(s) for the S
extent such RFP(s) may affect one (or mg

h RFP and diligently process responsive development
ereto. | In addition, Port staff shall meet and confer with
goalg and concerns prior to Port staff’s recommending to
apprdval of a specific project or projects for the South
Port|shall also schedule with the City Council/Agency
any | proposed project for purposes of considering
publit input on such project. Notwithstanding the
the maximum extent permitted by law, sole discretionary
us deyelopment.

two (2) blacked-out areas marked on the map attached

After completion of the site characterization to be
jor to|Closing, the Port and BFG shall meet and confer
(if any) to the Covered Areas. The Covered Areas shall
outh Campus and the Bayfront issued by the Port to the
yre) of the Covered Areas. The RFP(s) will be prepared
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in a manner to encourage developers to avd

Covered Areas by either: (i) avoiding de
ground Structures within the Covered Az
including, without himitation, buildings
parking areas. Port shall meet and confe
to any Development Plan, or portions the
Areas, and Port shall advise BFG of
penetration within any Covered Areas.
and Port’s reasonable attempts to modify any
developer and consulting with BFG) to avoid
extent that the avoidance of soil penetration i
adverse impact on the Development Plan
Campus Environmental Costs associated
within the Covered Areas shall be al
Notwithstanding the foregoing, nothing
utilities in connection with development
do not involve penetration of the soils, and an
with Environmental Remediation Activities

velop

with
- with

y d

with

cas w

reof, 4

ollow

or the

ocatel
here
withij

id any penetration of existing soils within the
ment in Covered Areas; or (ii} developing above-
hich do not involve any penetration of the soils,
slab-on-grade foundations, roads, sidewalks or
developers to consider appropriate modifications
o avoid penetration of the soil within the Covered
evelopment constraints which may require soil
ing the submittal of the above-referenced RFP(s)
Development Plan (following meetings with the
soil penetration within any Covered Arez, to the
n or under the Covered Areas causes a raterial,
financing of such Development Plan, then South
necessary Environmental Remediation Activities
d pursuant to Sections 7.2.1 and 7.2.2, below.
in shall preclude installation of below-ground
n Covered Areas of above-ground structures that
y South Campus Environmental Costs associated
ising out of such installation of below-ground

utilities shall be allocated pursuant to Sections 7.2.1 and 7.2.2, below.

Section 7. ENVIRONMENTAL

Redevelopment of the Bayfro
remediation of environmental conditions.
investigation, management, remediation and co

7.1 General Principles.

7.1.1 Cooperation.
maintaining a cooperative relatjonshi
environmental management provisions
maintain regular, periodic communic
Section 7. Regular meetings willl be h

develop mutually agreeable positions 1

T

NAGEMENT

t may require investigation, management and
erms and conditions concerning environmental
5t responsibility are set out below.

¢ parties recognize the paramount importance of
p to achieve effective implementation of the
of this Section 7. To this end, the parties will
ations among those involved in implementing
eld. The parties will meet and confer in order to
o present to agencies and other third parties in

implementing this Agreement. Implementing measures to help assure the maintenance of

this cooperative relationship are sgt out

7.1.2 Development O

n Section 7.5 below.

jectives. The Port desires to provide for timely

development of the South Campus and, to that end, the parties agree that development
activities may commence during the Relocation Period, provided that such activities do

not interfere with BFG operatio

and| relocation activities. If Port and BFG agree in

advance to such development activities, and if such activities adversely affect BFG's

operations or relocation activities,

7.1.3 Risk-Base
Remediation Activities implemented pu
based decisionmaking and shall utilize

108711.000015 172405 03

Standards.

Port shall compensate BFG for such adverse effects.

The parties agree that Environmental
rsuant to this Agreement shall be based on risk-
the most cost-effective, risk-based, industrial use

B
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remediation standards and techniques ppssible to implement Environmental Remediation
Activities,

7.1.4 Envirnnme:;tai Objectives, The parties agree that Environmental

Remediation Activities will be designed to facilitate development consistent with the
Port’s Master Plan utilizing risk-based sfandards.

7.1.5 Shared Costs. Ap more particularly described in Sections 7.2 and
73 below, South Campus Epvironmental Costs to remediate South Campus
Environmental Conditions in [order| to implement Port first-time post-Closing
Development Plans under this Apreement are shared costs, the allocation of which is
described in Section 7.2.2 below.

7.1.6 Manifests. [Any Hazardous waste manifest required to be executed
by any party in relation to Environmental Remediation Activities on the South Campus or
on the New Campus shall be executed by the party or parties responsible for causing the
Environmental Condition, rather than the party or parties responsible for the
Environmental Costs or environmental imanagement with respect to such Environmental
Condition. If, afier a diligent attempt tol do so, the party or parties responsible for causing
the Environmental Condition capnot be identified, BFG shall execute the pertinent
hazardous waste manifest. Nothing fin this Section 7.1.6 shall alter or amend any
provisions of this Agreement regarding pllocation of Environmental Costs.

7.1.7  Management. | Whenever this Agreement provides that
Remediation Activities are to bg undertaken pursuant to joint decision making, such
Remediation Activities shall be effectuated according to the joint decisions of BFG and
the Port, irrespective of which garty has current management responsibility for such
Remediation Activities,

7.1.8 No Waiver. | Nothing in this Agreement shall constitute a waiver of
rights or remedies pursuant to contract pr applicable laws with respect to Environmental
Conditions in, on, or under proper}y other than the New Campus or South Campus.

7.2 Allocation of Environmental Costs: South Campus.

7.2.1 General, Effectivie as of the date of this Agreement, and subject to
the conditions set out in Sections 7.2.3 through 7.2.14 below, BFG and the Port shall
share, in the manner described in Section 7.2.2 below, all costs, fees, out-of-pocket
expenses, losses, liabilities and damages (collectively, “Costs™) resulting from,
concerning, or arising out of or irj connkction with: (i) “Environmental Conditions™ in,
on, from or under the South Campus (including, without limitation, the buildings on the
South Campus) regardiess of omgin within the South Campus or outside the South
Campus  (collectively, “Sduth Campus  Environmental  Conditions”),
(it) “Environmental Releases” in, on| from or under the South Campus (including,
without limitation, the buildings [on the South Campus) (collectively “South Campus
Envirenmental Releases™), (iii) “Envirpnmental Remediation Activities” in, on, around,
from or under the South Campus (ingluding, without limitation, the buildings on the

55
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South Campus) (collectively “Sonth Campus Environmental Remediation Activities™),
or (iv) “Environmental Claims”| resulting from, concerning, or arising out of or in
connection with South Campus Enfvironmental Conditions, South Campus Environmental
Releases or South Campus Envirpnmental Remediation Activities (collectively, “South
Campus Environmental Claims”). The Costs resulting from, concerning or arising out
of or in connection with South] Campus Environmental Conditions, South Campus
Environmental Releases, South {Campus Environmental Remediation Activities and
South Campus Environmental Clgims afe defined to be “South Campus Environmental
Costs. " The costs of technical consuliants and legal counse] selected jointly by BFG and
the Port pursuant to Section 7.3.1(b) bglow shall be allocated pursuant to Section 7.2.2
below.

7.2.2 Allocation. [The aliocation of South Campus Environmental Costs
is as follows:

(a) For South Campyus Environmental Costs from $0 to $3 million,
BFG is liable for 50 percent of such Cpsts and the Port is liable for 50 percent of such
Costs.

(b) ° For South| Campus Environmental Costs from greater than
$3 million to $4 million, BFG is liable for 40 percent of such Costs and the Port is hiable
for 60 percent of such Costs.

(c) For South (fampys Environmental Costs greater than $4 million to
$5 million, BFG is liable for 30 pgrcentiof such costs and the Port is liable for 70 percent
of such Costs.

{(d)  For South Campus Environmental Costs greater than $5 million,
BFG is liable for 100 percent of such Casts.

BFG shall be responsible for maintaining records of South Campus Environmental Costs
so that this allocation can be effectuated. Port shall have the right to review and
photocopy such records during normal Business hours, upon reasonable advance notice to
BFG.

7.2.3 Costs After] Transfer. After transfer of ownership of the BFG
Property to the Port, BFG shall ndt be ljable for, and the Port shall be solely responsible
for, any South Campus Environmental Costs which result from, concern, or anise out of
or in connection with South Campus Environmental Conditions that occur after such
transfer, whether as a result of agtions| by Port, by subsequent owners or operators of
South Campus or by any third party; provided, however, that subject to Section 7.2.14,
BFG shall remain solely responsible for any South Campus Environmental Costs that
result from, concern, or anse out pf or {n connection with South Campus Environmental
Conditions that occur in whole or)in part as a result of BFG’s activities, but only to the
extent of such BFG activities, after such transfer and untit BFG vacates the South
Campus or the portion thereof to which such costs pertain.

B-54
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7.2.4 Costs Associated| With Importation of Dredged Material. BFG

shall not be responsible for South Campus Environmental Costs resulting from or arising
out of or in connection with impoptation of dredged or fill material containing Hazardous

Substances by or at the direction jof an} party other than BFG whether such importation
occurs prior to or subsequent to the exe¢ution of this Agreement.

7.2.5 Costs Assopriated With Dredging. Dredging by the Port in San
Diego Bay and in the Chula Vista Yacht Harbor shall not result in any obligations under
this Agreement. If Port dredging [activilies cause a water channel to be cut into the South
Campus, the New Campus, or any other Bayfront property or cause a material change in
the shoreline, the Port shall be sglely nesponsible for any South Campus Environmental
Costs that result from such water channel or shoreline dredging. 1If any other Port
dredging activities on the South Campys, New Campus, or any other Bayfront property
result in South Campus Environmental Costs due to changes in groundwater flow or to
the shoreline beneath or adjapent to the South Campus, these South Campus
Environmental Costs shall be a pursuant to Sections 7.2.1 and 7.2.2 above.
Digging or trenching in connectign with installation of underground utilities shall not be
construed as dredging, and shall ot copstitute an Environmental Release for which City,
Port or BFG may be liable with respedt to any impact upon soils or groundwater. Any
South Campus Environmental Copts cansed by digging or trenching on the South Campus
by City or Port in connection with installation of underground utilities shall be allocated
pursuant to Section 7.2.1 and Section 72.2 above.

7.2.6 Costs Associated With Irrigation and Ponds. The Port will
require any South Campus devgloper|to meet and confer with BFG concerning any
planned irrigation activities and/or ponds on South Campus and to consider any
comments BFG may have concerning sttch activities or ponds. After such meeting:

(a) with respeqt to developer irrigation activities, if BFG and the Port
determine that reasonable protective measures should be undertaken to address potential
impacts to soils or groundwatgr or {to South Campus Environmental Remediation
Activities, the developer will be| required to install those protective measures and the
costs of those protective measures will be allocated pursuant to Sections 7.2.1 and 7.2.2
above;

(b)  with respect to ponds, the developer will be required to install lined
ponds and BFG shall bear no responsibility for the costs of such liners;

{c})  provided, however, that developer will not be precluded from
implementing a reasonable industry standard irrigation plan for the South Campus and
this Southern California Region.

7.2.7 Costs Assoriated With Grading. 1f any grading activities cause
South Campus Environmental Costs, these costs will be allocated pursuant to Sections
7.2.1 and 7.2.2 above; provided, however, if the Port conducts grading activities without
consultation with and receiving writter] approval by BFG within thirty (30) days {which
approval shall not be unreasonably withheld) and these grading activities cause South

| S5
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Campus Environmental Costs, then the

Campus Environmental Costs.

Port shall be solely responsible for such South

7.2.8 Costs in Ex
BFG be responsible for any Sous

pf Industrial Use Standards. In no event shall
mpus Environmental Costs that exceed the costs
required to perform South Campus Efivironmental Remediation Activities to achieve
Industrial Use Standards for the Sbuth Campus and the Port shall bear and be responsible
for the incremental South Campus [Environmental Costs of such South Campus
Environmental Remediation Activities ip excess of Industrial Use Standards.

eSS
h Cas

7.2.9 Costs Associated With Underground Storage Tanks Costs. Any
Environmental Costs incurred for the closure and removal of underground storage tanks,
and their associated piping and digpensgrs, that are subject to regulation pursuant to Cal.
Health & Safety Code § 25280 et|seq. (“Underground Storage of Hazardous
Substances”) and 23 Cal. Code Regs. §§2610 et seq. (“Underground Tank
Regulations”) (hereafter “Underground Storage Tanks™) located on the South Campus
shall be considered South Campus [Environmental Costs subject to allocation in
accordance with Sections 7.2.1 and 7.2{2 above. The parties agree that if Underground
Storage Tanks exist on the South Campus that qualify under the Underground Storage
Tank Cleanup Fund established phrsuant to Health & Safety Code §§ 25299.10 et seq.,
then the Port and BFG shall submit and jointly pursue the processing of the application(s)
1o the State Water Resources Control Bpard and the costs of preparing and pursuing this
application (or applications) shall jbe equally shared by BFG and the Port. The Port and
BFG shall submit applications tq any [similar fund established by a public agency or
governmental body for remediation, cjosure and/or removal of Underground Storage
Tanks, and the costs of preparing pnd pyrsuing these applications shall be equally shared
by BFG and the Port. Any reimbursement received by either BFG or the Port from the
Underground Storage Tank Fund| and|any similar funds established for remediation,
closure and/or removal of Undergyound| Storage Tanks will be paid to BFG and the Port
in proportion to their respective spares fof such expenses pursuant to Sections 7.2.1 and
7.2.2 above.

7.2.10 Costs Assod
for the dismantling, demolition,

iated| With Demeolition. The Port shall be responsible
and| removal (collectively “Demolition”) of any

105711.000015 172405.08

structures {excluding Underground
without limitation asbestos, lead-
Campus, including the Demolitiof
parking lots, roads, sewers, stor
“Structures”); provided, however,
materials other than asbestos, lead
and confer with BFG concernin
Structures and any increased D
materials shall be allocated pursua

Storage Tanks) and all associated materials (including

pased| paint, and light ballasts) located on the South

1 of, without limitation, buildings, pads, foundations,
m seters, utility trenches, and fences (collectively
if any South Campus Structures are contaminated with
-basefl paint, and/or light ballasts, the Port shall meet

g thel handling and disposal of such contaminated

emolifion costs associated with those contaminated
1t to Sections 7.2.1 and 7.2.2 above.

7.2.11 Costs Assgciated with Groundwater Monitoring. If the Port

becomes responsible for the manaj
the South Campus pursuant to Se

t of groundwater monitoring in wells located on
7.3.1{a)(1), the Environmental Costs required to

ermer
bHon

KB\




perform the sampling, testing,

a.id TEL
shall be allocated pursuant to Sections 7

7.212  Costs A
increased South Campus Enviror
dewatering activities shall be allg
permanent dewatering operations
Control Board, San Diego Regi
operate permanent dewatering o

ssociated With Construction Dewatering.

hment!
ycated

orting activities described in Section 7.3.1(a)(1)
2.1 and 7.2.2 above.

Any
al Costs associated with temporary construction
pursuant to Sections 7.2.1 and 7.2.2 above. If

are

ermitted to occur by the Regional Water Quality

on, and if the Port allows a developer to install and
heratibns on the South Campus, any increased South

Campus Environmental Costs that resplt from, arise out of or in connection with such

permanent dewatering operations

7.2.13 Cost Lim
management responsibility pursu
responsible under this Agreement
expressly provided for in Sections

tation.

ant
for
724

7.2.14 Contamination

liable for South Campus Enviro
Campus Environmental Conditid
except that BFG’s liability for So
portion of the South Campus

Development Plan, of the Port fir
South Campus; provided, howeve
responsibility under Section 7 fot
or South Campus Environmental
Environmental Condition that )
development has been completed
the aforesaid 15 years and requ
Standard that applied to that first
management and cost of such
7.3.1(a)(4). For South Campus E
period established by this Sectior
such South Campus Environment
is terminated or a particular exen
South Campus Environmental (
allocated pursuant to Sections 7.2

h

7.3 Management of Envi

b
D>

nmen
ns th
ith C:

shall
t-tim

r, tha

Sout

Costs
s dis

if th

ires 1

time
reme

WVIror

7.2.1

osts
1, 7.3

ronn

7.3.1 Management Res

(a) General.
Remediation Activities until no I¢
the Port shall become solely
Environmental Remediation Acti

r
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BF(

nger

Ires

rities:

shall be borne solely by the Port.

Irrespective of whether BFG or the Port has
Section 7.3, BFG and the Port shall not be
y South Campus Environmental Costs except as
nd 7.3.

Discovery Cutoff. To the extent that BFG is
al Conditions, it shall be liable only for South
st are discovered within 15 years after Closing,
impus Environmental Conditions that exist on any
be satisfied upon completion, pursuant to a
= post Closing development of that portion of the
+ notwithstanding any prior termination of BFG's
h Campus Environmental Remediation Activities
. BFG shall also be liable for any South Campus
covered within an area where such first-time
at Environmental Condition is discovered within
‘emediation to comply with the Industrial Use
development, in which case responsibility for the
diation shall be allocated pursuant to Section
imental Conditions that come within the discovery
4, BFG shall have management responsibility for

i1 Conditions until its responsibility for such Conditions
prion

applies in accordance with Section 7.3.1 and the
incurred in meeting this responsibility shall be
.2 and 7.3.

lental Matters: South Campus.
ponsibilities and Activities,

v shall manage South Campus Environmental
required to do so as provided below, at which time
bonsible for management of South Campus

5-57
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M

2

No Furtheri Action Letter; Certificate of Completion; or Similar
Document. 1f| South Campus Environmental Remediation
Activities are ungertaken pursuant to a Development Plan under
government agefcy oversight, BFG management responsibility
shall terminate ypon the issuance of a no further action letter,
certification of completion, or similar document by the oversight
agency, and, forthermore, BFG’s responsibility under this
Section 7 for that aspect of South Campus Environmental
ctivities and for those South Campus
sts shall terminate and be satisfied upon such

(1) BF

(it)  the Port ghall have management responsibility for and be
responsible for the costs of such Remediation Activities if
the Remediation Activities are for conditions that occurred
as a|resulf of Port activities, but only to the extent of such
Port| activiiies.

Investigation Reports. If the only South Campus Environmental
Remediation Activities required by the appropriate government

oversight a
responsibili
Activities s
submission
agency, a
Section 7 {¢
and be sat
activities.

pencyi are investigation activities, BFG’s management
by for|such South Campus Environmental Remediation
o required shall terminate by a letter documenting
of the final report of investigation to the oversight
id, furthermore, BFG’s responsibility under this
br South Campus Environmental Costs shall terminate
isfied to the extent of such required investigation

This condition shall conclusively be determined to have

w0 BT
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(3)

@

)

occurred if after the passage of one year from the submission of the
final report [of inyestigation to the oversight agency, the oversight
agency has {not required the performance of any additional South
Campus Environmental Remediation Activity.

Discrete Prpiect

Approvals. 1n the event that South Campus

Environmerjtal Remediation Activities occur in stages or discrete
elements or parcels, then the termination of BFG’s management
responsibility pursuant to Sections 7.3.1(a)(1) or 7.3.1(a)(2) shall
occur for each such stage or element or parcel as documented for
or approved by the oversight agency by the methods described in

Sections 7.3.1(a)(
responsibility u

1) or 7.3.1(a)(2), above, and, furthermore, BFG’s
nder this Section 7 for South Campus

Environmertal Costs shall terminate and be satisfied to the extent

of such stage or e

Reopener and S

ement or parcel.

ubsequent Event Provisions. If any Section

7.3.1(@){(1)13) 4
provision and th
provision dr a

Condition occurs
these events requ
Environmerjtal Re

(0

(i)

provided in| Secti
Remediation Acti
connection jwith
which occurs aft
provided, hpwevs

Sections 7.3.1(3

gency documentation contains a reopener
e condition occurs that trggers the reopener
discovery of a South Campus Environmental
pursuant to Section 7.2.14, and either or both of
res the performance of additional South Campus
mediation Activities, then:

event occurs as a result of BFG activities, BFG
management responsibility for such Remediation .
but only to the extent of such BFG activities,
pletion of such management responsibilities is

), or 7.3.1(a)}(3) above, and South Campus

antal Costs for such Remediation Activities shall
d pursuant to Sections 7.2.1 and 7.2.2 above; and

event occurs as a result of Port activities, the Port
e management responsibility and shall be
e for the costs of such Remediation Activities,
b the extent of such Port activities.

or Responsibilities. After transfer of ownership
21ty to the Port, BFG shall have no management
v any other obligation or responsibility, as
on 7.2.3) for any South Campus Environmental
vities that result from, concern or arise from or in
any South Campus Environmental Condition
er such transfer of BFG Property to the Port;
o, that, in addition to its responsibilities under
Y(1)-(4) above, BFG shall remain solely

41 /5’60\
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(k)

()

responsible
directly or
to BFG’s activiti
South Campus.

(6)
obligations
(5} above, pfter
Port, managems
Conditions)
Campus E
solely by th
(7Y No BFG B
Excess of]
provisions
manageme
Remediati
Industrial
however, t}
pursuant tg
manage, to

Selection of Te¢hnic

be selected jointl
provided, howeve
retaining technicall cons

Port Post-Transfer Responsibilities.
of BEFG expressly provided for in Sections 7.3.1(a)(1)-

for apy South Campus Environmental Costs that result
ndire¢tly from activities of BFG, but only in proportion

s, after such transfer and untii BFG vacates the

Except for the management

ransfer of ownership of the BFG Property to the
t responsibility for South Campus Environmental

nvironmental Remediation Activities required to
in excess of Industrial Use Standards for the

1 and Legal Consultants. The technical

by the Port and BFG, after meeting and conferring;

neither the Port nor BFG is precluded from
bitants and legal counsel of its own, at its own

expense, to assist i in imjplementing this Agreement.

Demolition Activities.
South Campus shall b
performed by the Port,
any soils, except for re

The Demolition of any Structures located on the
2 the responsibility of the Port and shall be
hrovided, however, that before the Port removes
sidual soils that are directly associated with the

Structures and are inecessarily removed with the Structures, the Port shall

consult with BFG, congerning such soils.

Structure that results
Structure, the Port| shall

soils until the Port pegins

If the Port demolishes any
In exposing contaminated soils beneath such
place a cap (temporary or otherwise) over such
the process of constructing new Structures in the

area of the Strycturefs) to be demolished in accordance with a

Development Plan) If th
would be necessa

b Port chooses to demolish a Structure earfier than

under an applicable Development Plan, then the Port

B
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(d)

(e)

()]

(g
Wy

shall be responsible for gny increased South Campus Environmental Costs
that result from sugh early Demolition action.

Closure of Underground Storape Tanks. Closure and removal of any
Underground Storhge Tanks located on the South Campus shall be

performed by BFG.

Storage Tank Cleapup F

and pursued by BF

Irrigation Activiti

(5 and

Ar

application or applications to the Underground
und or any other similar fund shall be submitted
the Port when required by Section 7.2.9 above.

s. The Port shall not be precluded from implementing

a reasonable industry standard irrigation plan for the South Campus and
this Southern Califprnia Region.

Well Instalation,

(1) To carry ©

t the

peration, Maintenance and Closure.

management provisions of this Section 7.3, BFG

may need td install, operate, maintain or close one or more wells to

monitor or
reasonable

extra
dvan

ct groundwater or soil vapor. After receipt of
ce notice from BFG, the Port and the City agree

to grant, or] reaspnable terms, access to portions of the property
within the |Bayftont, or adjacent thereto, under their control,
including the BFG Property after its transfer, for the installation,

operation,
soil vapor o

Consistent ¥
below, BFS

()

Port or its 19
Port Bona Fide D¢

Criteria. This exer
matters requiremen

(i} A b
Sout
Boaj
with
qual
(coll

The

Sout
orde
Devg

(i)

nants

velo

pna

h Ca
- to

aintenance and closure of groundwater monitoring,
r extraction wells,

with 1fs cooperation responsibilities under Section 7.5
5 shall not install, operate, maintain or close a
groundwater mon
that unreasdnabhy

toring, soil vapor, or extraction well in a manner
interferes with the activities or property of the

r Exemption

mptioh from Section 7.3 management of environmental
s shall apply if the following criteria are met:

e and viable development plan exists for the

h Campus or a portion of the South Campus and the
d of Port Commissioners has selected, in accordance
its edtablished and normalfly applicable procedures, a
fied developer to implement this development plan
pctively “Development Plan™),

Development Plan requires the implementation of

pus Environmental Remediation Activities in
achieve the land use(s) established by the

lopment Plan;

B5- 1\

43




106751600015 172405.00

(2)

3

4)

©)

optipn,

xists to implement such South Campus

(i) More thione remediation option, other than the no action

Environ

(iv) The| BHE
Remediati

ntal Remediation Activities; and

G-selected  South  Campus  Environmental
on Activity would by itself materially adversely

affect mmplementation of the Development Plan by, for

example,
materiallyl

materially affecting the time of completion or
affecting the scope of the development.

Decisions No Greater Than $5.6 Million. If at the time the above

criteria are| met,
exceeded $5.6 m
Environmental Re
cause such costs
least costly: Sout
that will implen
eliminating | the
project.

Decisians Above
If at the kime

South Campus Environmental Costs have not
llion (and implementation of the South Campus
:mediation Activity desired by the Port would not
to exceed $5.6 million), the Port may select the
h Campus Environmental Remediation Activity
pent the Development Plan while reasonably
material adverse impact to the development

$5.6 Million But No Greater Than $7 Million.
the above criteria are met, South Campus

Environmental Cgsts have exceeded $5.6 miilion but are no greater

than %7 million
Environmental R
cause such |costs
million), then the
Campus Environ
concurrence

(or implementation of the South Campus
emediation Activity desired by the Port would
to exceed 35.6 million but not to exceed $7
Port shall not have the right to select the South
mental Remediation Activity without BFG's
such event, the Port and BFG shall meet and

confer in an|attempt to select a mutually agreeable Scuth Campus
Environmental Remediation Activity that complies with Section

and BFG are unable to agree on a South Campus

Environmental Remediation Activity, the matter shall be submitted

on pursuant to Section 9.5.3 below.

ov;ﬁ‘? MiHion. If at the time the above eriteria are

us Environmental Costs have exceeded 37

million (or {mplementation of the South Campus Environmental
Remediation Actiyity desired by the Port would cause such costs to

illion), then the Port shall not have the right to select

the South Campus Environmental Remediation Activity, and BFG
shall have the solg and exclusive right to select the South Campus
Environmental Remediation Activity.

Implementation

Costs. The costs incurred in implementing the

South Campuys Enyironmental Remediation Activity selected under

this Section

.3.1(i2) shall be South Campus Environmental Costs,

4 % Wy
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allocated pursuant to Sections 7.2.1 and 7.2.2 above.  The
provisionstif Sections 7.1, 7.2, 7.3, 7.5 and 7.6 shall apply to the

implemen
Remediatio

ion pf the selected South Campus Environmental
h Activity except to the extent that those provisions are

incansistent with this Section 7.3.1(g).

(k)  Port-Directed Remediation

M

(2)

This Sectign 7.3 (h) is an exemption from the provisions of

Section 7.3

governing management of environmental matters.

The requirements|of this Section 7.3(h) are as follows:

FIRST:

i Wit

in thirty (30) days following the demolition of any

building ¢n the South Campus, BFG shall commence an
additional| environmental evaluation (which may mnclude, if
appropriate, reasonable  surface  and subsurface
invegtigation) in the area of the demolished building.

(i)  Within ninety (90} days following the demolition, BFG in
consultation with the Port shall prepare a plan for

Env

ronmental Remediation Activities for the pertinent

area| (or an explanation as to why no remediation is then

necdssary

) Int

, and shall submit it to the Port for review.

he event the Port agrees with the proposed plan for

Environmental Remediation Activities, then BFG shall
submit suth plan to the applicable environmental agencies

for

{60)| days| following receipt of all required governmental

apprlovals
TEme

and permits, BFG shall commence the

(iv)  Inthe event the Port disagrees with the BFG proposal, then

the

Renjediation Activities, provided that the estimated cost of
sucH plan|(together with all other activities directed by the
Porti under this Section 7.3 (h)) shali not exceed

$1,000,0
to the ap

. Thereupon, BFG shall submit such Port plan
licable environmental agencies for review and/or

approval, and thereafter, within sixty (60) days following
recefpt ofjall required governmental approvals and permits,
BEG shall commence the remediation described in the

Portfs plan.

s Ok




Other Identified Properties.
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SECOND:

(v)  Within thirty (30) days following the delivery by the Port to
BFG of the detailed schematic plans of the Port’s approved
developer, BFG shall commence an additional
environmental evaluation which may include, if
appfopriate,  reasonable surface and  subsurface

investiga

ion in the areas where such plans call for the

construction or installation of buildings or other
improvements.

(vi)  Within ninety (90) days following the receipt of such
schématiq plans, BFG in consultation with the Port shall

prepare

plan for Environmental Remediation Activities

for the aforesaid areas (or an explanation as to why no
remiediatipn is then necessary), and submit it to the Port for

review.

(vi) In the event the Port agrees with the proposed plan for

Environnjental Remediation Activities, then BFG shall
submit such plan to the applicable environmental agencies
for |review and/or approval, and thereupon, within sixty
(60} days| following receipt of all governmental approvals
and|permits, BFG shall commence the remediation.

(viii) Inthe evént the Port disagrees with the BFG proposal, then

the | Port

may direct a different plan for Environmental

Remediation Activities, provided that the estimated cost of
such plan (together with all other activities directed by the
Port undgr this Section 7.3(h)) shall not exceed $1,000,000.

Thereup
applicabl

BFG shall submit such Port plan to the
environmental agencies for review and/or

¥

approval,| and thereafter, within sixty (60) days following
recgipt of all required governmental approvals and permits,
BFG shall commence the remediation described in the
Port’s plan.

(3) The said 1,000,000 shall be a shared cost pursuant to the

allocation | of

South Campus Environmental Costs under

Section 7.2/ 2, and shall also be counted for purposes of application

of Section 7.3(g)

7.4 Allocation of Envira

7.4.1 Port Parcels and

nmertal Costs and Management Responsibilities for

SDG&E Land North of H Street.

. B4
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(a)

(b)

Management Responsibility. BFG shall have environmental
management responsibility for performing Environmental Remediation Activities, if BFG
determines that such activities afe
SDG&E Land that is located north of H| Street.

Cost Allocs

(h

(i)

ytion.

necessary, for the Port Parcels and that part of the

Port Parcel No. 1.

®

Costs rel

BEG shall not be responsible for any Environmental

or prise |from or in comnection with Environmental

Cond

Pargel N

Environmental Costs, provided, however, that the Port’s

Tespp

Remlediation Activities:

(A)

(B)

©)

BFG

shall be limited to those Environmental
ediation Activities necessary to achieve
Industrial Use Standards,

if the agency documentation of the types of
requirements set out in Sections 7.3.1{a)(1) - (3)
abgve contains a reopener provision and the
condition occurs that triggers the reopener provision
or|a discovery of an Environmental Condition
oc¢urs pursuant to Section 7.4.5, and either or both
of | these events requires the performance of
Enyironmental Remediation Activities, then the
Port shall be responsible for the Costs of such
Enyironmental Remediation Activities in the
prdportion to the extent to which each, directly or
indirectly, caused such Costs,

shall| be solely responsible for Environmental Costs

relating to| Port Parcel No. 1 that result from, concern, or

arise

from jor in connection with Environmental Conditions

caus¢d by BFG or third parties that first occurred afier BFG
execiited g ground lease for Port Parcel No. 1; provided,
however, that BFG’s responsibility for the costs of such
Environmental Remediation Activities;

47 5- Ve
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(2) Port Parcel

(A)

(B)

©)

shall be limited to those Environmental
Remediation Activities necessary to achieve
InHustrial Use Standards,

shall extend only until the types of requirements set
out in Sections 7.3.1(a)(1)-(3) above are met by
BFG, and

if| the agency documentation pursuant to
Sdctions 7.3.1(a){1)-{3) above contains a reopener
prpvision and the condition occurs that triggers the
reppener provision or ‘a discovery of an
Environmental Condition occurs pursuant to
Sdction 7.4.5, and either or both of these events
requires the performance of Environmental
Remediation Activities, then BFG shall be
responsible for the costs of such Environmental
Re¢mediation Activities,

No. 2% and SDG&E Land North of H Street. BFG shali

not be resg
Parcel No.
that result
Environmet
properties t
Environmel

onsible for any Environmental Costs relating to Port
2 or that portion of the SDG&E Land north of H Street
from, concern, or arise from or in connection with
ntal Conditions existing prior to transfer of these
o BF( and the Port shall be solely responsible for such
aital ICosts; provided, however, that the Port’s

responsibility for the costs of such Environmental Remediation

Activities:

0

(i)

(iif)

shall be | limited to those Environmental Remediation

Act

shal
Sec!

if th
set.
proy

vities|necessary to achieve Industrial Use Standards,

| extend only until the types of requirements set out in
ions 7.3.1(a)(1)-(3) above are met by the Port; and

e agency documentation of the types of requirements
out in Sections 7.3.1(a)(1)-(3) contains a reopener
ision] and the condition occurs that triggers the

reopener {provision or a discovery of an Environmental

Con

Env

(A)

ditionl occurs pursuant to Section 7.4.5, and either or
both
sronmental Remediation Activities, then:

of | these events requires the performance of

fot a condition that existed prior to transfer of the
property to BFG, the Port shall be solely
responsible for the costs of such Environmental
Remediation Activities, and

B Ul

48




(B)} far a condition that occurs after transfer of the
property to BFG, BFG shall be solely responsible
for the costs of such Environmental Remediation

Activities.

Provided, however, that any EnVironmental Costs which are incurred 1o remediate an
Environmental Condition that exjsts in, on or under Port Parcel No. 2 or SDG&E Land
North of H Street and that resulted fram BFG activities, but only to the extent of such
BFG activities, shall be costs that arg allocated pursuant to Sections 7.2.1 and 7.2.2
above,

7.4.2 Rados Parcel and Agency Parcel.

(a)  Trigger. |Agency shall complete investigation and clean-up of
Environmental Conditions in Rados anfl Agency parcel soils within the earlier of (1) six
months of a request by BFG (od as sgon as possible thereafter if the investigation and
clean-up cannot be completed, despite Agency’s diligent efforts, within such 6-month
time period); or (2) the time required) by an agency order directing remediation of the
Rados and/or the Agency Parcel(g).

(b)  Scope of Responsibility. Agency’s management and remediation

obiigations shall be limited to soils.

() Scope of Investigation. Agency shall conduct a Phase Il-type
investigation, with a scope subject to BFG’s reasonable approval to determine whether
Environmental Conditions exist i soil§ on or beneath the Rados and Agency Parcels.

(d)  Cleanup. | Agency shall perform any necessary Environmental
Remediation Activities based of riskibased decisionmaking to utilize the most cost-
effective, risk-based remediation jstandards and techniques possible. The level of clean-
up for which Agency shall be responsible shall be limited to that necessary to allow for
the use of the parcels for parking,| officg, industrial or similar uses.

(e) Cost Respbnsibility. Agency shall be responsible for all costs of
investigation and Environmental| Remediation Activities as required by subsections (a)
through {(d) above, Agency shall no} be responsible for Environmental Remediation
Activities or Environmental Claims:

{1}  for contaminant conditions in groundwater,

(2)  for |envirpnmental conditions caused by BFG, its agents,
representatives or independent contractors;

(3)  for lenvirpnmental conditions caused after Closing, except
for | environmental conditions caused by the Agency in
performing Environmental Remediation Activities or
otherwisg.

BN\
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4

Further Action letter from the (
jurisdiction) that determines that
respect to Environmental Condi
Section 7.4.2 shall terminate wi

Count

ions

7.4.3 Costs Assgciate

responsible for Environmental Cpsts 1

Completiop. Al

*no f

respe
obtalns such a No Further Action [letter,

pency shall exercise best efforts to obtain a No
s (or other governmental oversight agency with
urther action” is required at the two parcels with

of the soils. Agency's obligations under this
ct to any portion of the parcels for which Agency

4

] With Dredged Material. BFG shall not be
esulting from, or arising out of or in connection

with importation of dredged or fill margrial containing Hazardous Substances by or at the

direction of any party other than BF(

property (excluding the South Campus
importation occurs priof to or subpeque

7.4.4 Costs Assotiated
Set §
if an

associated with dredging activiti
applicable to the New Campus),

i onto the New Campus or any other Bayfront
which is addressed in Section 7.2.4), whether such
Nt to the execution of this Agreement.

+

With Dredging. Except for the cost exclusions
out in Section 7.2.5 above (which shall be equally
other dredging activities on Bayfront property

result in Environmental Costs associgted with the New Campus due to changes in
groundwater flow or to the shoreline beneath or adjacent to the New Campus, these
Environmental Costs shall be allocated pursuant to Sections 7.2.1 and 7.2.2 above.

7.4.5 Contamination

iscovery Cutoff. To the extent that Port and/or

City/Agency are liable for Environmental Conditions on the New Campus, the Port

and/or City/Agency shall be Li
Campus that are discovered withi
City’s/Agency’s liability shall bg
Closing permanent development {
storage) of that portion of the
City/Agency shall also be liablg
within an area where such f
Environmental Condition 1s dis
remediation to comply with the
development.

for

7.5 Other Terms and Co
7.5.1 Cooperation.

{a) The parties
use best efforts to achieve the mq
standards possible for the South

property.

bst CO

{(b)  The parties
and implementing any Environmental
Agreement.

 satig
which
MNew

nditid

agred

agred

ly for Environmental Conditions on the New
vears afier Closing, except that the Port and/or the
fied upon BFG’s completion of first-time, post-
 shall not include interim uses, such as parking or
Campus; provided, however, that Port and/or
any Environmental Condition that is discovered

irst-time development has been completed if that
cover
Indus;

ed within the aforesaid 15 years and requires
trial Use Standard that applied to that first-time

DNS.

to cooperate and coordinate in good faith and to
st-effective, risk-based, industrial use remediation

Campus, the New Campus and any other Bayfront

to meet and confer and to cooperate in proposing
Remediation Activity developed pursuant to this

5. ug
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(2)

(d}  With respeci

(M

to activities on the South Campus and Port Parcels

the Port shall meet and confer, shall exchange

informatign about successful applications of cost-effective,
risk-based, and/or industrial use standards and other useful
informatign, shall develop proposed least cost industrial use
remediation plans for Port or third-party development

approved by the Board of Port Commissioners

(including Development Plans for the South Campus) in

to match cost-effective environmental strategies with

jevelopment programs, and shall cooperate in

presenting remediation proposals to relevant agencies.

the Port shall cooperate in good faith with each

other regarding any communications or interactions with,

pearances before, agencies with oversight or other

responsibility for the properties listed above. The goal is to
reach agreement on the substance of the communication or
the appearance. All written communications shall be sent
to such agencies only afier BFG and the Port have met and

regarding such communications and exchanged

drafis of written communications for review and comment.

ritten communications and other documents shall be

exchanged between BFG and the Port within a reasonable

time|prior

revigw and exchange of comments.

to submission of the communication to ailow for
All discussions

between BFG and the Port regarding oral communications
shalll occur within a reasonable time prior to the

comfnunication with the

agency. If  emergency

circumstarjces preclude such prior review, then the Port or

BF(G; shall

notify the other of the communication as soon as

pracficable thereafter and provide the other with a copy of

any | written communications,

Final copies of any

communication with an agency shall be sent to the other

party. BF

(G and the Port shall meet and confer a reasonable

time| prior} to making any appearance before or meeting

with| agencies with oversight

properties

responsibility for the
listed above.

to aqtivities on the Rados and Agency parcels:

BFGland the Agency shall meet and confer, shall exchange

informatio

about successful applications of cost-effective,

risk-pased] and/or industrial use standards and other useful
information, shall develop proposed least cost industrial use

remekdiati

plans for development proposals contained in

31 5~ uc\
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development plans in order to match cost-effective

environmental

strategies with land-use development

programs]| and shall cooperate in presenting remediation

pro

osals|to relevant agencies.

BF( and|the Agency shall cooperate in good faith with
each other regarding any communications or interactions
with, or pppearances before, agencies with oversight or
other responsibility for the properties listed above. The
goal is fo reach agreement on the substance of the

commupmnication or the

appearance. All  written

comjmunications shall be sent to such agencies only after
BFG and|the Agency have met and conferred regarding

such co
communications for review and comment.

unications and exchanged drafts of written
All written

comimuni¢ations and other documents shall be exchanged
berween BFG and the Agency within a reasonable time
priof to submission of the communication to allow for

revi

between

All discussions
regarding  oral

ow apd exchange of comments.
BFG and the Agency

communigations shall occur within a reasonable time prior

to the communication with the agency.

If emergency

circpmstances preclude such prior review, then the Agency
or BFG shall notify the other of the communication as soon

ble thereafter and provide the other with a copy
y written communications. Final copies of any
muni¢ation with an agency shall be sent to the other
BFG and the Agency shall meet and confer a

reaspnablé time prior to making any appearance before or

ing with agencies with oversight responsibility for the
erties listed above.

106711.00G015 172405.09 N

{e) With respegt to

the San Diego Regional Water Quality Control

Board proceeding to redesignate the agsigned beneficial uses of the aquifer beneath the
South Campus and the New Campus, the parties will cooperate in good faith and use best

efforts to achieve redesignation.

7.5.2 Permittinggk, W

nenever a permit or approval of a government

agency is necessary to fulfill any| provision of Section 7, the parties shall cooperate in

good faith to the maximum extent|possi

7.5.3 Plans.

ble to secure such permit or approval.

enever Environmental Remediation Activities or

Demolition activities are undeftaken| by any party, such party shall prepare, as

appropriate, health and safety |plans

demolition plans, air monitoring plans, soil

transportation plans, groundwater dewatering plans, and any other plans required by

federal, state, or local law. The

rty preparing such plans shall coordinate in good faith

with the other parties and providg the gther parties with a reasonable time to review and

5-10
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comment on such plans in draft form be

agency{ies).

7.5.4 Industrial Use S
the remediation standard adopted by
responsibility, either (i) on its or their o
the Port and BFG for the most|cost-
standards and techniques for a develop
Pian. The Port and/or BFG shall co
decisions, provided neither the Port nor
For purposes of clarification, “indistria
mean only heavy industrial (i
commercial, retail, hotel and simil

heneg

discharge, indemnify and hold h
applicable) from all or that p
indemnifying party is responsible gr liab

s. E
viron
nsel.

7.6.2 Iniernal Cos
costs and also for the costs of its eq
staff or external consultants or cou

7.6.3 Consequent
liable or responsible for any conse
caused by or result from impleme
from delays in Environmental Remedi
arising out of or in connection with th

fuent

Rados Parcel, or Agency Parcel, or from

responsibilities as set out in Sections 7.3

ial Damages.

ation

fore the final plan is submitted to the appropriate

ndard. “Industrial Use Standard” shall mean
e agency or agencies with relevant oversight
initiative, or (ii) in response to a request from
ffective, risk-based, industrial use remediation
ent project in accordance with the Port’s Master
perate in any reasonable appeals from agency
FG shall be required to participate in the appeal.
use” is not intended to be narrowly construed to
okestack industries), but may include other

be

N

isions.,

as otherwise expressly provided herein to the
ection 7 or otherwise) specifies that Port or BFG
1 in part, for any Environmental Costs relating to
/or the SDG&E Parcel, the party assigned such
ischarge, indemnify and hold harmiess the other
all or that portion of said Environmental Costs
onsible or liable. Except as otherwise expressly
ver this Agreement (in Section 7 or otherwise)
re one hand, or BFG, on the other hand, shall be
irt, for any Environmental Costs relating to the
pned such responsibility or liability shall release,
the other party (City and/or Agency or BFG, as
of said Environmental Costs for which the
e

ach party will be responsible for its own internal
mental consultants and legal counsel, whether on

No party to this Agreement shall be
a] damages incurred by any other party that are
of this Agreement, including, without limitation
ation Activities resulting from, concerning, or
e South Campus, Port Parcels, SDG&E Parcel,
the performance of environmental management
and 7.4 above.

7.6.4 Penalties and Fines. Notwithstanding anything in this Agreement

to the contrary, no party shall be ligble td

a government agency if such penalties
party incurring the penalty.

105711 000015 472405.009

the other party for penalties or fines imposed by

br fines result from unreasonable actions of the

5N




7.6.5 Other Fund
this Agreement receives (the “R¢
limited to insurance proceeds, fd
resulting from, concerning, or aris
this Agreement or for any other |
the sole and separate property (
recetved with respect to South
Storage Tank Fund or any othe
monies shall be distributed in aq
included in any way in the acc
pursuant to this Section 7, and sha
of any other liability or obligaf
Receiving Party.

CLOSING

S. Al
2o eivi

Ir pay
HUrpo
Camp
r fun

cord

1] not

Section 8.

8.1 Closing; Closing Date.
transactions and agreements contemplat
MTDB Parcel) shall be concluded throu

ing 01[1t

of, the

buntin

ion ¥

ed he
a concurrent closing (the “Closing™). It is also the

1y montes or other consideration that any party to
hg Party™) from a third party, including but not
ment or reimbursement of Environmental Costs
of or in connection with properties described in
e, shall be solely for the account of, and remain
> Receiving Party (excluding, however, monies
us Environmental Costs from the Underground
identified in Sections 7.2.9 or 7.3.1(d), which
nce with Section 7.2.9 above), and shall not be
g for or sharing of such Environmental Costs
otherwise be included as an offset to or reduction
vhich any party to this Agreement has to the

-]

It is the intention of the parties that all the
rein (with the exception of the transfer of the

intention of the parties that'the Closing odcur no later than September 8, 1999, or such other date

as is mutually agreed to among the partigs (th
agree, the Closing shall not occur unless

Agreements have been approved by the gpvern;

Port Commissioners has reviewed a site dharac

a

=

e “Closing Date”). Unless the parties otherwise
ind until: (a) this Agreement and the Related
ng bodies of each of the parties; (b) the Board of
rerization of the South Campus and has exercised

its sole and absolute discretion to procegd with the transactions and agreements contemplated

required; and (d) except for minor and i
party to each of the other parties under thj
prior to or contemporaneously with the Closing

Section 9. GENERAL PROVISIONS

9.1 Claims and Fees.

9.1.1 Indemnity G
any party has agreed to assume, sk
harmless from, a liability or obliga
and hold harmless of the other sha
of and hold harmless from, and an
and damages which the party indg
mmdemnifying party to pay or
indemnification, and all reasonabl
costs of investigation, defense,
liability, losses, costs, expenses an

bliga
are o
ition,

inde

108711.000015 172485 .09

| be d

erization and to submit them for approval by the
ers set forth in Sections 3.1.1 and 3.1.2 and all

quential matters, all of the obligations of each
reement and the Related Agreements that are due
have been met.

tions. In each provision in this Agreement where
 retain, or to indemnify and hold any other party
such assumption, sharing, retention or indemnity
eemed to mean an assumption, sharing, retention
nity against, all liability, losses, costs, expenses

:mnified hereunder may suffer from the failure of the
perfqrm such assumption, sharing, retention and
e attofneys’ fees incurred in connection therewith, and

settlement, judgments and collection thereof (such
 dam

ges are referred to as “Claims and Fees”),

5\




9.1.2 Notice of Third Party Claims. The party seeking enforcement of
the obligations hereunder (the “Nptifying Party”) shall notify the other (the “Responding
Party”y within 10 days of the Nqtifying Party’s receipt of written notice from any third
party of any act, omission or dccurrgnce with respect to which the Notifying Party
intends to seek Claims and Fees in accordance with this Agreement, and if requested by
the Responding Party, shall alsp supply to the Responding Party all records, data,
contracts and documents reasonably felated to such third party claim to enable the
Responding Party to evaluate such claim for purposes hereof. Both parties shall attempt
to agree upon a mutually satisfactory aftorney to represent them and to agree upon which
party shall control the defense of the dlaim and shall have the authority to approve any
proposed settlement or compromjise. |If no such agreement can be reached, or if the
Responding Party does not reply [to thg Natifying Party within 10 days from the date of
such notice, each party may designate iks own attorney, whose fees shall be compensable

as a Claim and Fee to the p
Claims and Fees by the other. W
Responding Party does or does| not

is later determined to be entitled to be paid its

ethef or not any such agreement can be reached or the

reply, each party shall reasonably cooperate in

providing information and testimpny t9g assist in the defense of the matter, and the costs
thereof (including out-of-pocket ¢xpenses) shall be a part of the Claims and Fees which
shall be paid by the party who i5 lateg determined to be responsible therefor under the

assumptions or retentions of liability a
Agreement.

9.2 Force Majeure. No|party
to fulfill any obligation under this Agreeme

nd other provisions for indemnification under this

shall be held responsible or liable for an inability
t by reason of an act of God, natural disaster,

accident, breakage or failure of equipment, third-party litigation, strikes, lockouts or other labor

disturbances or disputes of any character,

interruption of services by suppliers thereof,

unavailability of materials or labor, ratjoning or restrictions on the use of utilities or public
transportation whether due to energy shoftages or other causes, war, civil disturbance, riot, or by
any other severe and unforeseeable occufrence) that is beyond the control of that party (a “Force

Majeure”).

9,2.1 Notice. Any party (the “Affected Party”) relying on a Force
Majeure shall (x) give the other parties written notice thereof within 15 days of first
becoming aware of the existence of such, (y) take all such actions as are reasonably
necessary or beneficial to terminjte the act of Force Majeure as promptly as reasonably
possible and (z) request, in writing, an| extension of time which shall be granted for the
anticipated period of the enforced deldy, or for such longer period as may be mutually

agreed upon.

9,2.2 Efforis to Minithize, The parties shall use their reasonable best
efforts to minimize potential adverse effects from such Force Majeure.

9.2.3 Option to Term
(x) cannot be terminated within 3D day

nate. In the event that the act of Force Majeure
¢ from the date of notice thereof and the continued

inability thereafter of the Affecteq Party to comply with the provisions of this Agreement

shall cause the failure of material jconsi

Heration to another party (the “Injured Party”), or

(v) involves the failure of the party to make any of the land transfers provided for herein,

165711 Q0005 172405 05
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then, in either such event, the Injured
notwithstanding any other provision of
providing written notice of such termin

Party shall have the right in its sole discretion,
this Section 9.2, to terminate this Agreement upon
ation to the other parties.

9.3 Time of the Essence. Time is of the essence of each and every obligation of

the parties under this Agreement.

9.4 Independent Contragtors| Each party is an independent contractor and shall
be solely responsible for the employment, acts| omissions, control and directing of its employees.
Except as expressly set forth herein, nothing contained in this Agreement shall authorize or
y obligation or responsibility whatsoever, express or

empower any party to assume or create
implied, on behalf of or in the name of
representation, warranty or commitment

9.5 Dispute Resolution.

9.5.1 Mediation.
among the parties arising out ¢
enforceability, performance, bre
Related Agreements (“Dispute’
In the event the

informally.

Provider. If the parties are una
select the mediator. The mediati
mutually agreed longer period) a

ny o
on be

ther party or to bind any other party or make any
alf of any other party.

In the event of any dispute or disagreement between or
f or [relating to the terms, conditions, interpretation,
h, of any other aspect of this Agreement or any of the

such parties shall first attempt to resolve the Dispute
ispute is not resolved informally, prior to and as a
precondition to the initiation of any legal action or proceeding, the parties shall refer the
Dispute for mediation to the neafest régional office of Judicial Arbitration & Mediation
Service Inc. (JAMS), or any suckessor thereto or, if none, to the American Arbitration
Association {AAA) (the “ADR Provider”). The Dispute shall be mediated through
informal, nonbinding joint confefences and/or separate caucuses with an impartial third
party mediator who will seek tb guide the parties to a consensual resolution of the
Dispute. The mediator shall be selecteft by mutual agreement of the parties from a list of
mediators with significant experience |n real estate matters to be provided by the ADR

le to

concludes, in good faith, that there is
without resort to a legal action o proc

equally by the parties involved.
costs incurred in connection with

9.5,2 Institontion

Each

resolve the Dispute through mediatio
party may institute a legal actioq to ¢

covenanis or agreemenis hereir
thereof, to recover damages for a

purpose of this Agreement.

9.5.3 Arbitratio

concerning or relating

R of

envirgnmental

gree upon the mediator, the ADR Provider shall

on prceeding shall be conducted within 30 days (or any
fter referral, and shall continue until any party involved

ho reasonable possibility of resolving the Dispute
teding.  All costs of the mediation shall be shared
party shall bear its own attorneys’ fees and other

the mediation.

in addition to any other rights or remedies, any
re, correct or remedy any default, to enforce any

of LTal Action. In the event the parties are unable to

or o enjoin any threatened or attempted violation
ny default, or to obtain any remedies consistent with the

Specified Disputes. Any dispute or controversy
management matters described in

Section 7.3.1(g)(3) that is not rgsolved by mediation in accordance with Section 9.5.1

1067110200015 17240509
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shall be resolved by arbitration in
this Section 9.5.3.

(a)  Selection o

aCCol

[ Arb

dance with the terms and procedures set forth in

pliows
(15)
BN VIT
Is and

arbitrator who shall have the fi
professional engineer; (ii) fifteen
(iil) experience with risk-based

industrial use remediation standarg

(b)  Proceedings. Th
office of JAMS (or AAA, as applicabl
rules, except as specifically modified by
to exist, the arbitration shall be con
Arbitration Association in accordance
specifically modified by this Sedtion !
discovery in accordance with Californiq
the permission of the arbitrator is not ne
each pay fifty percent (50%) of the fees

(¢)  Governing
accordance with the law of the Sta

Law,
e of

9.6 No Joint Venture. Ng
form of business organization between th
or partnership.

bthing
e part

9.7 Applicable Law. This A
accordance with the laws of the State of C

5.8 Notices. All notices,
under this Agreement shall be in writing. g
prepaid or sent by a nationally recogniz
delivery.

ed oy

Notices to the Port shall be
San Diego Unified Port District
3165 Pacific Highway
P.O. Box 120488

San Diego, CA 92112-0488
Attention: Executive Direct

With a copy to:
San Diego Unified Port District

3165 Pacific Highway
P.O. Box 120488

106711000015 172405.05

alifor

addre

LW, ]

trator. The Port and BFG shall jointly select an
ng qualifications and experience: (i) licensed
ears’ experience in environmental remediation,
nmental remediation, and (iv) experience with
techniques.

e arbitration shall be conducted in the San Diego
2) in accordance with its commercial arbitration
this Section 9.5.3. If at any time JAMS ceases
ducted by the local branch of the American
with its commercial arbitration rules, except as
2.5.3. The parties shall be entitled to conduct
Code of Civil Procedure § 1283.05, except that
cessary to conduct depositions. The parties shall
charged for the arbitration.

The arbitrator shall base his/her decision in
ralifornia.

in this Agreement shall be deemed to create any

ies, inchuding, without limitation, a joint venture

\greement shall be construed and enforced in
nia.

Hemands and comrespondence required or provided for
ind dg

livered in person, sent by certified mail, postage
ernight courier that provides documentation of

ssed as follows;




San Diego, CA 92112-048
Attention: Port Attorney

[r+]

Notices to the City shall b¢ addrgssed as follows:

City of Chula Vista
276 Fourth Avenue
Chula Vista, CA 9151 0
Attention: City Manager

Notices to BFG shall be address

ed as follows:

BFGoodrich Aerospace Agrostryciures Group

850 Lagoon Drive

Chula Vista, CA 21910-2098

Attention; Art Sellgren

With a copy to:

McCutchen, Doyle, Brown & Enersen

1331 N. California Blvd., Buite

P.O. BoxV
Walnut Creek, CA 94596

Attention: Geoffrey Robinson

And a copy to:

BFGouodrich Aerospace Agrostr

850 Lagoon Drive

Chula Vista, CA 91910-2098

Attention: Group Counsel

A party may change its afdresy
the manmer provided above. Thereafier, jnoticq

500

uctures Group

by giving notice in writing to the other party in
s, demands and other correspondence pertinent to

this Agreement shall be addressed and transmited to the new address.

9.9 Rules of Construgtion.
mandatory, and “may” is permissive. The pari

The singular includes the plural; “shall” is
ies acknowledge and agree that each of the parties

and each of the parties’ attorneys have participated fully in the negotiation and drafting of this

Agreement. In cases of uncertainty as tojthe m
this Agreement, the Agreement shall be ¢onstr

or may have caused, the uncertainty to

particular provisions were or may have |been
drafts of this Agreement shall not be used to i

any provision hereof.

T0R6714.000015172405.08

eaning, intent or interpretation of any provision of
ued without regard to which of the parties caused,
No presumption shall arise from the fact that
drafted by a specific party, and prior versions or
terpret the meaning or intent of this Agreement or

5\
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9.10 Severability. If any
unenforceable but the remainder of the .4
consideration to any party, then this Agr
force and effect, unless amended or mq
however, that if the invalidity or unenforg
material failure of consideration, then the

prov
\greement can be enforced without failure of material
eemer]

vdifie

eabili
party

iision of this Agreement is held invalid, void or

t shall not be affected and it shall remain in full
i by mutual consent of the parties. Provided,
ty of any provision of this Agreement results in a
adversely affected thereby shall have the right in

its sole discretion to terminate this Agreement wpon providing written notice of such termination

to the other parties

9.11 Entire Agreement,
with the attached exhibits, constitutes th
This Agreement integrates all of the term
and supersedes any and all prior versio
negotiations or previous agreements, ing
August 6, 1998, between the parties with
To the extent that there are conflicts or
agreement {including, without limitation
Agreement shall prevail. All waivers of tl
signed by authorized representatives of th
term, covenant, agreement or condition ¢4

Wai
e et
s and
ns or
ludin
respect to all or any part of the subject matter hereof.
nconsistencies between this Agreement and any prior
the Port Property Agreements), the provisions of this
he pravisions of this Agreement must be in writing and
e Port, City and BFG. The waiver by any party of any
ntained in this Agreement shall not be deemed to be a

vers, Amendments. This Agreement, together
ire understanding and agreement of the parties.
conditions mentioned heremn or incidental hereto,
drafts of this or any other agreement and all
, but not limited to, the Letter of Intent dated

waiver of any subseguent breach of the same or any other term, covenant, agreement or

condition, nor shall any custom or pra
administration of this Agreement be cons
upon performance in strict accordance wit

9.12 Further Action. E:
necessary to implement this Agreement.

9.13 Exhibits. The follov
this Agreement.

ctice
rued

h all g

ach pe

hing e

which may grow up among the parties in the
lo waive or lessen the right of any party to insist
fthe provisions of this Agreement.

irty agrees to take all further actions reasonably .

xhibits are incorporated herein and made part of

Exhibit A: Existing Cainpus {reference: Section 1.1)

Exhibit B:  New Campus (reference: Section 1.3)

-Exhibit C: Site Map (rdferenge: Section 2.105)

Exhibit D: Transfer Payment; (reference: Section 5.1)

Exhibit E: Covered Areas (reference: Section 2.23)

Exhibit F; H Street Extension (reference: Section 4.2)

Exhibit G:  Marina Pdrkway Realignment (reference: Section 4.3)
Exhibit H: Rados Parce] Easdment Area (reference: Section 6.2.1(b))

9.14 Parties to Bear The
Agreement, each party to this Agreement
attorneys’ and consultants’ fees, incurred
analysis and due diligence related to this

A

108711600015 172405 08

r Ow
shall
con
greer

n Costs. Except as specifically set forth in this
bear its own costs, including, without limitation,
nection with any negotiations, strategic planning,
ent.
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9.15 Captions. The he
convenience of reference and shall not af
this Agreement.

5.16 Assumption of Re
herein to the contrary, whenever this Ag

adings and captions in this Agreement are solely for
fect the meaning or interpretation of any of the terms of

.ponsibility. Except as otherwise expressly provided
‘eemept specifies that Port or BFG shall be responsible

or liable for any cost, activity or other obligatipn, such allocation of responsibility or liability is

intended to exist and apply only as betw
responsibility or liability to any other paj
or liability against any other party.

9.17 Successors and Asg
under or relating to this Agreement i
alienation, whether voluntary or by opera
each party against whom such right or
grant or withhold in its absolute discret
shall be nuil and void.

9.18 Third Parties. Nof
intended to do any of the following:

reen Port and BFG and shall not create or expand any
ty, and shall not preclude any claims for responsibility

No interest in any right or remedy of any party

subject to any assignment, hypothecation or other
tion of law, without the express prior written consent of

may be enforced, which each such party may
y purported assignment without such consent

hing in this Agreement, whether express or implied, is

(a) confer any benefits, rights or remedies under or by reason of this

Agreement on any persons other than the

(b) relieve or discharg
party to this Agreement, or

$06717.000035 172405 08

express parties to it;

> the ¢bligation or liability of any person not an express

579
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{c) give any person rfot an express party to this Agreement any right of

subrogation or action against any party to

IN WITNESS WHEREOF, this A
and vear first above written.

Port:

City:

Redevelopment Agency:

BFG:

Approved as to form:

Approved as to form:

T08791.000015 172405.09

|G cy Atto

this Agreement.

preenient has been executed by the parties as of the day

SAN DIEGO UNIFIED PORT DISTRICT
y a8
By./

CITY OF CHULA VISTA, a municipal corporation

By: | o Dhiunleeyy Notip,
Mayor /

REDEVELOPMENT AGENCY OF THE CITY OF
CHULA VISTA, aredevelopment agency

BY: M%]M/

Charr

ROHR, INC,, operating as BFGOODRICH
AEROSPACE AEROSTRUCTURES GROUP, a
Delaware corporation and wholly owned subsidiary

of THE BFGOODRICH COMPANY

By: antg.-—
Namg: O G.AI. L{(Q}gﬁ
Its: Senin Vice Poudests

<i2;;%5%;%?%2%»

ey

Port Attorney

o
et

B\
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Exhibit D

in Section 3.1)

Port Acquisition of
of BFG's South Campus:

BFG Property Acquisitions:

From City:
Agency Parcel

Rados Parcel

From Port:

Port Parce] 1

Port Parcel 2 (5.0 gross acres)
SDG&E Parcel

MTDB Parcel

Total

Cash Balance to BFG at Closing

1 Acreage and resulting purchasc prices subject to
accordance with Section 5.2

2 Port is also depositing into escrow $675,639 1o be appl

and/or disbursed pursuant to Section 3.6.3.

3 This figure is based upon () a valuation of $8.0

isfer; Payments

| Acres] Price/SF Amount Payable
by Port to BFG?
n/a n/a $16.467.514°
Ameounts Payable
by BFG to Port, City
3,65 $ 800 $1,271,852
3.02 $ 8.00 $1,052,409
9.99 § 8.00 $3,481 315
3.30 3 8.00 $1.145,984
7.41 § 200 $645,559
2.44 § 200 $212.573
$7.813.792
$8.633.721

post (losing adjustment based upon verified parcel sizes, in

ed toward Transfer Activities pursuant to Section 3.6,1

) per square foot for the BFG Property based upon an estimated

37.58-~acre parcel size, subject to post Closing adjistmen} under Section 5.2; {ii) a paving allowance of $871,636 for

the Agency and Rados Parcels; and (1ii) an interes

4 The price to be paid by BFG for Port Parcel 2 15
parcel, equal to 3.30 acres.

$05741.000015 172405 02

based

1 buydown of $2,500,000.

ipon the current estimate of the net usable acres of the
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Exh

ibit H

(referenced in Section 6.2.1(b))

Rados Parcel /|Easernent Area

1) The blacked-out area marked on the attached map of this Exhibit H is the Easement

Area. The map is not to scale.

2) The size of the Easement Area shall n
prior approval.

3) City/Agency and BFG shall meet and co

ot exceed 1,500 square feet, without BFG's

nfer prior to BFG’s development of the Rados

Parcel. or City/Agency’s installation of an “entry statement” in the Easement Area.
The parties shall use best efforts tojinsurg design and architectural compatibility among
the entry statement and parcel development.

bfg-ra. Exhibit H
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AMENDMENT TO RELOCATION AGREEMENT

THIS AMENDMENT TO RELOCATION AGREEMENT (heremafter referred to
as “Amendment”) is made and entered into effective this 1st day of November, 1999, by and
among the CITY OF CHULA VISTA, a municipal corporation (“City”), REDEVELOPMENT
AGENCY OF THE CITY OF CHULA VISTA, a redevelopment agency formed pursuant to
Health and Safery Code §§ 33000 et seq. (“Agency”), SAN DIEGO UNIFIED PORT
DISTRICT, a Port District formed pursuant to Harbors and Navigations Code App. 1, §§ 1 e
seq. (hereinafter referred to as “Port”) and ROHR, INC., operating as BFGoodrich Aerospace
Aerostructures Group, a Delaware corporation and wholly owned subsidiary of The BFGoodrich
Company (hereinafter referred to as “BFG”). All references in this Amendment to
“City/Agency” shall refer collectively to City and Agency. City, Agency, Port and BFG are
from time to time hereinafter referred to individually as a “party” and collectively as the
“parties.”

A, BEG, Port and City/Agency have entered into that certain Relocation
Agreement dated July 13, 1999 (the “Relocation Agreement”).

B. The parties now wish to amend the Relocation Agreement as set forth
below.

NOW, THEREFORE, the parties agree as follows:

I All references in the text and captions of Section 7.3.1(g)(3) and (4) to “87
Million™ are changed to “$12 Million.”

2. Section 7.2.12 is amended by deleting the second sentence and replacing it
with the following: “Permanent dewatering activities shall not be permitted in connection with
the development of the South Campus,”™

3 The following is added as new Section 7.2.15:

“7.2.15 Onsite Incineration. Cnsite incineration shall not be permitted
in connection with South Campus Environmental Remedialion Activities.”

4, The following is added to the end of Section 7.5.1{c}(2):

"Responsive compliance with agency directives shall be required,
provided that this shall in no way alter or diminish any of BFG'sor the
Port's rights under this Agreement or under law."

5. Except as expressly amended hereby, the Relocation Agreement shall
remain unmodified and in full force and effect. As of the effective date of this Amendment, the
term “Relocation Agreement” shall mean the Relocation Agreement as amended by this
Amendment,

‘5 - OI
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6. This Amendment has been drafted through a joint effort of the parties and
their counsel and no provision hereof shall be construed in favor of or against any of the parties
by virtue of any rule of construction in favor of the non-drafting party.

6. This Amendment constitutes the parties’ entire agreement and
understanding with respect to all matters referred to in this Amendment. There are no
representations, agreements, understandings or covenants among the parties relating to the
subject matter of this Amendment except as specifically set forth in this Amendment. This
Amendment integrates all of the terms and conditions mentioned herein or incidental hereto, and
supersedes any and all prior versions or drafts of this Amendment and all discussions and
negotiations preceding it. No amendment or modification of this Amendment shall be effective
unless expressly set forth in writing and executed by the parties. This Amendment may be
executed in counterparts.

IN WITNESS WHEREOQF, this Amendment has been executed by the parties as
of the day and year first above written.

Port: SAN DIEGO UNIFIED PORT DISTRICT

City: CITY OF CHULA VISTA, a municipal corporation

By: .__,&A/M\Mw )
Mayor /
Redevelopment Agency:

REDEVELOPMENT AGENCY OF THE CITY OF
CHULA VISTA, aredevelopment agency

By: _ Aty Morlin

Chair

BFG: ROHR, INC., operating as BFGOODRICH
AEROSPACE AEROSTRUCTURES GROUP, a
Delaware corporation and wholly owned subsidiary
of THE BFGOODRICH COMPANY

By:
Name: s A Wetyles
Its: Pagsident”
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